
 

March 11, 2016 

 

 

VIA ECF and U.S. Mail 

 

Mark Langer, Clerk of Court 

United States Court of Appeals 

  for the District of Columbia Circuit 

E. Barrett Prettyman U.S. Courthouse 

Room 5205 

333 Constitution Avenue, NW 

Washington, DC 20001 

 

Re: Bread of Life, LLC, d/b/a Panera Bread v. NLRB, Nos. 15-1179, 15-1220 

 Oral Argument Not Yet Scheduled 

 

Dear Mr. Langer: 

 

 Pursuant to Fed. R. App. P. 28(j) and Circuit Rule 28(f), Intervenor Bakery, 

Confectionary, Tobacco Workers and Grain Millers International Union, Local 70, 

AFL-CIO, CLC (“Local 70”) submits for the Court’s information the decision 

issued in FedEx Freight, Inc. v. NLRB, Nos. 15-1848, 15-1999, 15-1294, 15-2732, 

2016 U.S. App. LEXIS 4221 (8th Cir., March 7, 2016).   

 

In that decision, the Eighth Circuit upheld the National Labor Relations 

Board’s formulation of the community of interest test for bargaining unit 

determinations set forth in Specialty Healthcare and Rehabilitation Ctr. of Mobile, 

357 NLRB No. 83 (Aug. 26, 2011), enforced sub nom. Kindred Nursing Ctrs. 

East, LLC v. NLRB, 727 F.3d 552 (6th Cir. 2013), as “a reasonable interpretation 
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of how the Board should apply section 9(b) [of the National Labor Relations Act] 

and decide on an appropriate unit[.]”  FedEx Freight, 2016 U.S. App. LEXIS at 

*18.  The Eighth Circuit explained that “the community of interest test [in 

Specialty Healthcare] does in fact compare the interests and characteristics of the 

workers in the proposed unit with those of other workers” and “[t]he factors listed 

by the Board [in Specialty Healthcare] question whether the employees in the 

proposed unit have characteristics that are ‘distinct’ and ‘separate[.]’’”  FedEx 

Freight, 2016 U.S. App. LEXIS at *12 (quoting Specialty Healthcare, 357 NLRB 

No. 83, slip op. 9, and citing Blue Man Vegas LLC v. NLRB, 529 F.3d 417, 421 

(D.C. Cir. 2008)).      

 

The Eighth Circuit’s decision in FedEx Freight is relevant to Local 70’s 

discussion of the Board’s Specialty Healthcare formulation of the community of 

interest test at pages 10 through 13, footnotes 2 and 3, and pages 22 through 24 of 

its brief in this case.    

  

      

 

      Sincerely, 

 

      /s/ Matthew J. Ginsburg 

       

Matthew J. Ginsburg 

      815 Sixteenth Street NW 

      Washington, DC 20006 

      (202) 637-5397 

 

 

cc: Timothy J. Ryan 

 Marni Von Wilpert 
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